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Supreme Court of Missouri. 

MERCHANTS' NAT. BANK OF ST. LOUIS v. COATES, Assignee. 

On a bill of interpleader filed by a bank against various claimants of a deposit 
account, held, following Dickinson v. Coates, supra, that the assignee of the depositor 
for the benefit of creditors was entitled to the fund as against holders of checks 
drawn and delivered before the assignment, but not accepted by the bank. 

Appeal from the St. Louis Court of Appeals. 

The opinion of the court was delivered by 

Norton, J. — The Merchants' National Bank of St. Louis was 
the correspondent and depository of the Mastin Bank at Kansas 
City, and, as such, had in its hands between $20,000 and $30,000. 
The said sum to the credit of the Mastin Bank was claimed by 
Kersey Coates, in virtue of an assignment made to him on the 3d 
of August 1878, by the Mastin Bank, of all its effects and assets 
for the benefit of creditors generally, and payment thereof was 
demanded by him. The sum in the hands of the depository bank 
was also claimed by various checkholders of checks drawn by the 
Mastin Bank upon the Merchants' National Bank, eleven of 
which were drawn to various parties on the 2d of August 1878 ; 
ten on the 1st of August 1878 , three on the 30th of July 1878 ; 
one on the 29th of July and two on the 31st of July 1878. None 
of these checks were accepted. 

The Merchants' National Bank filed its bill in equity, setting 
forth substantially the above facts, bringing the funds in dispute 
into court, and praying that the claimants thereof be required to 
interplead, and that it might be discharged of all further liability. 
Interpleader Coates, as assignee, claimed the entire fund by virtue 
of said assignment, as against all other interpleaders who held 
unaccepted checks drawn previous to the assignment, and who, 
in virtue thereof, claimed the fund, and the several checkholders 
claimed the fund as against each other. The Circuit Court held 
that Coates, as assignee, was not entitled to the fund, and made 
a distribution of it to certain of the checkholders, from which 
judgment, defendant Coates, as well as- two of the checkholders, 
interpleaders, appealed to the St. Louis Court of Appeals, 
where judgment was afiirmed pro forma, from which defendant, 
Coates, and the Topeka National Bank and William Mulhall, have 
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appealed to this court. Under the ruling made at the present 
term of this court in the case of Dickinson v. Ooates, Assignee et 
al., supra, the judgment in this case must be reversed. It was 
held in that case that a check drawn by a depositor upon his de- 
pository for part of the debt did not, till it was accepted, transfer 
or assign to the holder either a legal or equitable claim to so much 
of the fund as the check called for, nor did it give him a lien 
thereon. We must therefore hold, in the present case, that the 
fund in dispute is properly payable to defendant, Coates, as assignee, 
for pro rata distribution among the creditors of the Mastin Bank, 
whose claims have been or may be allowed by the assignee in due 
course of administering the trust. 

The judgment of the St. Louis Court of Appeals is reversed, 
and the cause remanded to the St. Louis Court of Appeals, with 
directions that the judgment of the Circuit Court be reversed and 
the cause remanded to the Circuit Court, to be proceeded with in 
conformity with this opinion. All concur. 



The foregoing principal cases, Dick- 
inson v. Coates, and Merchants' Nat. 
Sank of St. Louis v. Coates, lately de- 
cided in the Supreme Court of Missouri, 
present again, in an interesting and sat- 
isfactory form, the question, whether the 
checkholder receives, as an incident of 
the check, a right of action against the 
bank or banker on whom the check is 
drawn. The question has arisen in 
very many of the courts of this country, 
and it is a matter of regret that the 
learned judge who delivered the opin- 
ions in the two principal cases, did not 
deem it necessary to discuss the features 
of the cases which were most open to 
doubt and conjecture, as will be ex- 
plained later on. 

All the important cases bearing on 
the question have been cited by the 
court, and no further citations are 
necessary here. The number of au- 
thorities supporting the position that the 
check does not constitute an equitable 
assignment pro tanto of the fund on 
deposit, is certainly greater than the 
number which maintain the affirmative. 



But I shall attempt to show that the 
latter class of cases is supported by 
reason and commercial usage, while the 
error of the former will be rationally 
explained and accounted for. 

A careful reading of the cases, in- 
cluding the late cases from the Supreme 
Court of Missouri, will disclose the fact, 
in almost every instance, that the courts 
have failed to distinguish between the 
legal effect of checks and unaccepted 
drafts or bills of exchange. The differ- 
ence between these two classes of in- 
struments has an important bearing 
upon the question at issue. A check is 
an order on a bank or banker to pay to 
the holder, out of the funds deposited by 
the drawer, the sum mentioned in the 
check. An ordinary bill of exchange or 
draft is an order upon an ordinary 
debtor, drawn by the creditor, to pay to 
the party named the sum set down in 
the order. In the case of a bank or 
banker, the deposit is made with the 
express or implied agreement that the 
depositor may draw against the deposit 
in any sum and in favor of any one. 
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That is the object of the deposit. As 
between the depositor and depositary, 
this implied agreement or understanding 
clearly forms a part of the contract of 
deposit, and gives to the depositor the 
right to divide up the indebtedness 
which is created by the deposit into as 
many debts as there are checks drawn, 
and as against the drawer the bank or 
banker is bound in law to honor them 
as long as there are funds in possession 
to cover them. In the case of an or- 
dinary bill of exchange, the order being 
drawn on an ordinary debtor, he is 
under no obligation to the drawer to 
pay the same unless the draft calls for 
the whole indebtedness, because the 
drawer has not obtained his consent to 
divide up the debt into smaller ones, 
and the law protects him against any 
such attempt. His prior consent must 
be shown in order to place him under 
obligation to accept such drafts. These 
are such elementary principles that no 
citation of authorities is required for 
their authentication. Now the burden 
of the learned judge's opinion in the 
principal cases seems to be that, if it is 
held that a check works an assignment 
pro tanto, it will be the creation of new 
creditors without the consent of the 
debtor. That this would be true in the 
case of an ordinary bill of exchange, is 
manifest. But in the case of a check, 
the debtor, i. e. the bank, has already 
given his consent when he receives the 
money on deposit. 

Those who oppose the right of the 
checkholder to sue the bank, generally 
refer to the case of Mandeville v. Welch, 
5 Wheat. 286, as laying down rules 
which are contrary to the claim. But 
this is erroneous. The words of Judge 
Story are calculated to form the very 
foundation upon which the claim can be 
sustained. The following extract from 
his decision in the above-mentioned case 
will explain : " It is said that a bill of 
exchange is, in theory, an assignment to 
the payee of a debt due from the drawee 



to the drawer. This is undoubtedly true, 
where the bill has been accepted, 
whether it be drawn on general funds 
or a specific fund, and whether the 
bill be in its own nature negotiable or 
not ; for in such a case the acceptor, by 
his assent, binds and appropriates the 
funds for the use of the payee. And to 
this effect are the authorities cited at the 
bar. In cases also, where an order is 
drawn for the whole of a particular 
fund, it amounts to an equitable assign- 
ment of that fund, and after notice to 
the drawee it binds the fund in his 
hands. But where the order is drawn, 
either on a general or a particular fund, 
for a part only, it does not amount to an 
assignment of that part or give a lien as 
against the drawee, unless he consents 
to the appropriation by an acceptance ; 
or an obligation to accept may be fairly 
implied from the custom of trade or the 
course of business between the parties, as 
a part of the contract." Judge Story 
evidently considered the consent of the 
drawee to be the all-important element 
in determining whether the payee was 
an assignee pro tanto of the debt. The 
law does not permit a creditor to create 
new creditors for his debtor without his 
(the debtor's) consent. If this objection 
is removed by obtaining his consent, 
expressly or by implication, there is no 
valid reason why the payee should not 
be permitted to enforce the drawee's 
obligation to pay, if a privity of contract 
can be established between them. In 
the case of a check this consent is always 
present, as a necessary incident of the 
contract of deposit. 

The decisions are not uniform as to 
the grounds upon- which they base the 
right of the holder to sue. Some rest 
upon the principle that, where a pro- 
mise is made for the benefit of a third 
person, that third person may maintain 
an action upon it. This principle is as 
warmly contested as the question which 
is raised in the principal cases, and is 
apparently not in accord with the 
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fundamental principles of the law of 
contracts. (See annotator's article, 
Central Law Journal, vol. xi., p. 161.) 
If the right of the holder to sue can 
be sustained at all, it can be more 
safely supported on the theory of an 
equitable assignment. Here is the 
weakness, if any, of the courts which 
find themselves in the minority. The 
consent of the bank cuts no figure in 
the case at all, for the bank has pre- 
viously given its consent, i. e., simul- 
taneously with and as a part of the con- 
tract of deposit. 

The relation of depositary and de- 
positor has been repeatedly decided to 
be that of debtor and creditor. The 
funds, when deposited, become the pro- 
perty of the depositary, and the de- 
positor has only a chose in action. See 
Bank of the Republic v. Millard, 10 
Wall. 152, and cases there cited. If 
the check can be construed to be an 
assignment of the drawer's interest in 
the deposit to the amount of the check, 
since that interest is a chose in action 
against the bank, coupled with the right 
to divide it up into as many choses in 
action as may suit him best, that in- 
terest would pro tanto be passed into 
the hands of the checkholder, and invest 
him with the right of action against the 
bank to enforce payment, if there were 
funds in its possession and under its 
control, at the time of presentment and 
demand . An endorsement on the check 
by the payee, to pay to the order of an 
another, works an assignment of the 
payee's interest in the check. If such 
an endorsement assigns the endorser's 
interest in the check, what reasons can 
be urged why the check does not assign 
the drawer's interest pro tanto in the 
deposit to the payee? The drawer's 
interest is a chose in action as well as the 
payee's. The difficulty which the judges 
in the older cases experienced in ar- 
riving at such a conclusion, arose from 
the general non-assignability of choses 
in action at common law. In Johnson v. 



Collings, 1 East 104, which was an 
action brought by the endorsee of a bill 
of exchange drawn on a promise of a 
debtor to accept it, Judge Kentok 
said : "If we were to suffer the plain- 
tiff to recover on the general counts, we 
must say that a chose in action is assign- 
able, a doctrine to which I never will 
subscribe." Judge Grose, in the same 
case, said that " to permit the plaintiff 
to recover would virtually be making 
all choses in action assignable." The 
same idea seems to pervade all the 
older reports. Now that the law per- 
mits such assignments to an almost un- 
limited extent, this objection to the 
checkholder's right of action against the 
bank is removed. When a depositor 
draws a check on the bank it is evi- 
dently his intention to transfer to the 
checkholder his interest in the deposit 
to the amount of the check. The words 
which are generally employed ' ' pay to 
the order of," " pay to the bearer," are 
sufficient to manifest that intention. 
Moreover it is unquestionably the gen- 
eral understanding of the business world 
that such is the case ; and this general 
understanding will give to these words 
the significance which they may not 
inherently possess, if thereby no funda- 
mental principle of law is violated. 

The most serious objection to the 
assignment theory which has been raised 
by the opposing decisions is, that to con- 
stitute an equitable assignment of 
money, by means of an order, the order 
must direct the payment out of a par- 
ticular fund, and not generally out of 
any to be received. In Loyd et al. v. 
McCaffrey, 46 Pa. St. 410, Justice 
Strong said : "It cannot be main- 
tained that Taylor's check, without 
more, amounted to an equitable appro- 
priation of the funds in the hands of the 
banker to whom it was addressed. To 
make an order or draft an equitable 
assignment it must designate the fund 
upon which it is drawn." See to the 
same effect, Phillips v. Stagg, 2 Edw. 
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Oh. 1 08 ; Harrison v. Williamson, Id. 
430 ; Chapman v. White, 6 N. Y. 412. 
In equity an assignment will be valid 
whenever the thing assigned is capable 
of identification. It matters not whether 
it be in existence at the time of assign- 
ment, or it is only a future possibility or 
expectancy. " To make an assignment 
valid at law, the thing which is the sub- 
ject of it must have actual or potential 
existence at the time of the grant or 
assignment. But courts of equity will 
support assignments, not only of choses 
in action and of contingent interests and 
expectancies, but also of things which 
have no actual or potential existence 
and rest in mere possibility ; not indeed 
as a present positive transfer, operative 
in prasenti, for that can only be of a 
thing in esse, but as a present contract 
to take effect and attach as soon as the 
thing comes in esse:" Story's Equity 
Jurisprudence, sect. 1040. So whether 
the funds drawn against be in the pos- 
session at the time that the check is 
drawn, or are to be received subse- 
quently, the fact that the check is drawn 
against a particular bank or banker is a 
sufficient particularization of the fund, 
in order to work an equitable assign- 
ment pro tanto of the fund on deposit. 
It is probable that, in the general as- 
signment to the defendant, Coates, for 
the benefit of the creditors, the clause 
which operated as an assignment of the 
deposit only described it as being de- 
posited at and with a particular bank, 
giving its name ; and yet no one would 
question the right of the defendant to 
draw out the money, so far as the bank 
is concerned. There is here no clearer 
description of the thing assigned than in 
the case of a check. 

The opposing authorities only state 
that the check effects an assignment 
only when it is accepted by the bank. 
See Bullard v. Randall, 1 Gray 605 ; 
Chapman v. White, 6 N. Y. 412. The 
effect of acceptance is to change the 
primary liability from the drawer to 



the drawee, and that liability, when 
assumed by acceptance, is absolute and 
not at all dependent upon the fact that 
he has funds of the drawer wherewith to 
pay it. If the check does not constitute 
an assignment before, it will not do so 
after acceptance. The assignment pro- 
ceeds, if at all, from the act of the 
drawer ; it is his interest which is to be 
assigned, and the only effect which 
acceptance would have upon it, would 
be to make it binding upon the drawee 
in cases where his express or implied 
consent to such assignment was not pre- 
viously obtained. This could obviously 
happen only with a bill of exchange. 
If the check is in any sense an assign- 
ment, it is effectual without any further 
consent on the part of the bank. 

The liability of the bank is, of course, 
restricted only to such cases where the 
check has not been countermanded. 
The agreement of the bank or banker 
which forms a part of the contract of 
deposit, and which is claimed to pass 
with the check to the checkholder, is to 
pay the check, if there are sufficient 
funds in its possession and under its 
control at the time of presentment and 
demand. This being an essential part 
of the contract of deposit, the bank can- 
not be compelled to pay where payment 
of the check has been countermanded by 
the drawer before presentment by the 
holder ; because countermanding is, so 
far as the bank is concerned, equivalent 
to another disposition of the money, 
which, having taken place before pre- 
sentment of the check, takes precedence. 
And whether the checkholder still has 
any interest in the fund depends upon 
the question whether the check works an 
assignment as against the drawer. 
This is but the natural consequence of 
the leading proposition. If the check 
works an assignment in respect to the 
drawee, it must have the same effect 
against the drawer and his privies. 
The holder of the check, therefore, can 
claim the right to appropriate the funds, 
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even against other creditors and a gen- 
eral assignee for the benefit of creditors. 
It being, however, an equitable assign- 
ment, and the thing assigned being 
identified simply as the indebtedness of 
the drawee to the drawer, it can only 
be enforced while the fund retains 
the means of identification. Should 
the fund be innocently (j. e. as to the 
drawee) paid over to the drawer or his 
assigns, it loses its identity unless the 
identical sum can be traced and dis- 
covered in the hands of the drawer or 
his assignee, and the check is conse- 
quently deprived of its value as an 
assignment. See Row v. Dawson, X 
Ves. Sr. 331 ; Cowperthwaite v. Shef- 
field, 3 Comst. 243. 

Whether the check is such a complete 
assignment of the drawer's interest as 
that, after presentment, where the check 
has been previously countermanded, the 
drawee pays the money to the drawer at 
his peril, has never been determined by 
any adjudication. It is settled that he 
can refuse to honor the check ; but does 
the countermand of the drawer relieve 
him of all obligation to the checkholder, 
or does it place him in the position of a 
stakeholder, and compel him to retain 
the fund for the benefit of whichever of 
the two shows himself entitled thereto ? 
It would be hard to expect a bank in 
every case of countermanded checks to 
hold the funds, and become a party to 
suits on the same. It is most likely 



that this position would not be assumed 
even by those courts which are inclined 
to push the assignment theory to the 
utmost limit. 

Now, if the position assumed in this 
annotation is upheld in all its details, 
the decision of the Supreme Court of 
Missouri, in the case of Dickinson v. 
Coates could, nevertheless, be held to be 
correct in its conclusion, viz. : that the 
plaintiff had no right of action against 
the defendant, not because the check does 
not work an equitable assignment pro 
tanto of the fund on deposit, but because 
the means of identifying the fund have 
been lost by its ceasing to be a debt of 
the drawee or bank with whom the fund 
has been deposited. For it is to be pre- 
sumed from the facts, as stated in the 
opinion of the court, that the identical 
fund cannot now be ascertained, i. e., it 
cannot now be ascertained what par- 
ticular money or moneys were received 
by defendant from the bank of deposit. 
But in the second case, the Merchants' 
Nat. Bank of St. Louis v. Coates et al., 
since the bank of deposit has retained 
the custody of the fund, and is a party 
to this suit by way of an interpleader, 
under the construction that the check 
works an equitable assignment of the 
fund, judgment should have been given 
for the checkholders. 

Chmstopher G. Tiedeman. 

Columbia, Mo. 
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NICHOLSON v. COOMBS et al. 

The material alteration of a promissory note, made at the instance of the payee 
and without the knowledge of the maker, releases the latter from all liability on 
the note. The addition to an instrument of the name of a party, as maker, is a 
material alteration of it. 

The word "executed," as used in an answer, charging that the note sued upon 
was materially changed after it had been "executed and delivered," implies a com- 
plete and perfect contract. 
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